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Subj ect s: In re Tri-State Ethanol Conpany, L.L.C.,
Chapter 7, Bankr. No. 03-10194

Lovald v. Tri-State Financial, L.L.C

(Inre Tri-State Ethanol Conpany, L.L.C.),
Adversary Proceedi ng No. 05-1006

Dear Counsel :

The matters before the Court are the notions to intervene
filed by American Prairie Construction Conpany in both the
above- naned case and adversary proceedi ng, the response filed by
Trustee John S. Lovald, the response filed by Tri-State

Financial, L.L.C., and the joinder to Tri-State Financial,
L.L.C."s response filed by Tri-State Corn Processors
Cooper ati ve. These are core nmatters wunder 11 U S.C. 8§

157(b)(2). This letter decision shall constitute the Court’s
findings and conclusions in both the main case and adversary
proceedi ng under Fed. Rs. Bankr.P. 7052 and 9014(c). As set forth
bel ow, the notions to intervene will be denied.

Summary. An evidentiary hearing on two pendi ng matters has
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been set in the Chapter 7 case of Tri-State Ethanol Conpany,
L.L.C

(“Debtor”)for May 11 and 12, 2005. The pending matters are Tri -
State Financial, L.L.C.’s (“Tri-State Financial’'s”) January 25,
2005, admnistrative expense request and Trustee John S.
Lovald’ s March 21, 2005, objection to Tri-State Financial’s
proof of claim Both contested matters deal with Tri-State
Financial’s clainms against the bankruptcy estate for certain
post-petition, pre-conversion suns it advanced to or on behalf
of Debtor in connection with construction at Debtor’s ethanol
plant. Also to be held jointly on May 11 and 12, 2005, is a
trial in Adversary Proceedi ng No. 05-1006. Ther ei n,
Plaintiff-Trustee Lovald has sought a determ nation that the
post-petition, pre-conversion |oans or advances made by
Def endant Tri-State Financi al were actually additional
contributions of equity to Debtor. Alternatively, Plaintiff-
Trustee Lovald has requested that Tri-State Financial’s claim
for these | oans or advances be subordinated to secured cl ains,
adm ni strative expenses, and unsecured clains. In the
adversary, Tri-State Financial counterclai ned seeki ng paynent of
t hese | oans or advances on an equitable or quantumneruit basis.?

American Prairie Construction Conpany, fornerly known as
North Central Construction, Inc., (“American Prairie”) is an

equity holder in Debtor. It noved to intervene in the two
contested matters and the adversary proceeding. Since any
payments to Tri-State Financial on its construction claimwl|
reduce any residual in the bankruptcy estate that nmay be

returned to Debtor after creditors’ clainms are paid, Anmerican
Prairie wants to protect its equity interest by joining in the
litigation to determ ne how Tri-State Financial’s construction
claim wll be paid, if at all, and in what amount, if any.
American Prairie clainms its intervention in the adversary
proceeding is appropriate both under Fed.R Bankr.P. 7024(a)
(intervention of right) and under Rule 7024(b) (perm ssive
i ntervention). It claims its intervention in the contested
matters i s appropriate under Fed. R Bankr.P. 2018(a) (perm ssive

! Hereafter, these contested matters and the adversary
proceedi ng are collectively referred to as Tri-State Financial’s
“construction claim?”
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intervention).

Tri-State Financial objected to Anerican Prairie’s notions
to intervene, and Tri-State Corn Processors Cooperative |oined
in those objections.? In its objection, Tri-State Financial
admtted that it has been at great odds with American Prairie
over each other’s clainms, but it argued that Trustee Lovald can
adequately represent Debtor in these matters. Tri-State
Fi nancial also disputed that American Prairie is a necessary
party, and it argued no one has yet established that the
bankruptcy estate will have surplus funds to return to Debtor
Tri-State Financial also requested a continuance of the
evidentiary hearing/trial if American Prairie is allowed to
i ntervene.

In his response, Trustee Lovald also said Anerican Prairie
was not a necessary party and did not have a right to intervene
because he was only seeking a determnation of Tri-State
Fi nanci al’s cl ai magai nst the bankruptcy estate. He left it to
the Court to determ ne whether perm ssive intervention was
appropriate. Trustee Lovald also stated in his response,

American Prairie Construction Co. nmay m sapprehend t he
pur pose of the Trustee's actions herein. The Trustee
does not seek to create additional equity, or
addi tional classes of equity. Further, it is neither
the Trustee's intention nor duty to determ ne the
relative rights of Anmerican Prairie Construction Co.
and Tri-State Financial with regard to their equity
interests in the Debtor herein. To the extent the
Trustee seeks to recharacterize the alleged “loans”
made by Tri-State Financial to the Debtor as equity,
such recharacterization is solely for the purpose of
determ ning whether, if at all, paynments should be
made by the Trustee fromassets in his hands to Tri-
State Financial by virtue of such transactions.

2 Tri-State Corn Processors Cooperative filed a joinder in
the adversary proceeding although it is not a party to that
adversary proceedi ng.
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The matter was taken under advi sement.

Di scussion - mandatory intervention in the adversary
pr oceedi ng. A party seeking mandatory intervention under
Fed. R. Bankr.P. 7024 and Fed.R Civ.P. 24(a) nust establish that:

(1)it has a recognized interest in the subject matter
of the litigation; (2) the interest m ght be inpaired
by the disposition of the case; and (3) the interest
will not be adequately protected by the existing
parties.

Sout h Dakota v. United States Dept. of Interior, 317 F.3d 783,
785 (8th Cir. 2003)(citing Chiglo v. City of Preston, 104 F. 3d
185, 187 (8th Cir. 1997)). All three conditions nust be
satisfied. 1d.

Further, while a proposed intervenor typically has only a
m nimal burden to show that its interests are not adequately
represented by the existing parties, that burden becones heavier
when a party already in the suit has an obligation to represent
the interests that the intervenor wants protected. Id. (cites
t herein).

Here, there is little dispute that American Prairie, as an
equity holder in Debtor, wants to i nsure that clai ns agai nst the
bankruptcy estate are m nimzed so that any residual thereinis
maxi m zed. There is no dispute that if Tri-State Financial’s
construction claim is allowed in sone form against the
bankruptcy estate, the residual wll be mnimzed, if not
elimnated entirely. Thus, the first two conditions for
mandat ory i ntervention have been established.

The third condition has not been established, however
especially now that Trustee Lovald has clarified that he does
not i ntend, through his objectionto Tri-State Financial’s claim
or through the adversary proceeding, to alter the equity
positions in Debtor. Trustee Lovald, in fulfillment of his
several duties under 11 U.S.C. 8 704, will insure that Tri-State
Financial’s construction claimis paid only in the appropriate
amount and only in the appropriate order of priority. Thus, he
will also insure that any residual in the bankruptcy estate for
Debtor and its equity holders, including Anerican Prairie, is as
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| arge as possi bl e.

Di scussion - permssive intervention in the adversary
proceedi ng. Under Fed.R Bankr.P. 7024 and Fed.R Civ.P. 24(b),
the court nmay grant a party’s request to intervene in an action
“when an applicant’s claimor defense and the main action have
a question of law or fact in common . . . .” The Rule directs
the Court to consider whether the intervention will “unduly
delay or prejudice the adjudication of the rights of the
original parties.” \Whether pernissive intervention is granted
is wholly discretionary with the Court, even if there is a
common question of |law or fact. South Dakota v. United States
Dept. of Interior, 317 F.3d at 787. The main consideration is
whet her there is the potential for delay or prejudice; whether
the proposed intervenor’s interests are otherw se adequately
protected is only a mnor variable. 1d.

| f Trustee Lovald intended through his adversary conpl ai nt
to alter the equity positions in Debtor, the Court would
certainly allow American Prairie and other equity holders to
intervene to protect thensel ves, especially where Debtor has not
been an active, independent entity since its case converted to
Chapter 7. That intervention, however, would delay both the
trial in the adversary and the evidentiary hearings in the
conpani on contested matters in the main case. A delay in the
trial and the evidentiary hearings would al so del ay any paynment
of Tri-State Financial’s and other creditors’ claims. Trustee
Loval d, however, has now clarified that he is not seeking any
alteration in the status of the equity clains against Debtor.
That fight, if necessary, can be left for another day, and
per haps for another court. Accordingly, this Court declines to
allow Anerican Prairie to permssively intervene in the
adversary proceeding.

Di scussion - intervention in the contested matters. Rule

2018(a) of the Federal Rules of Bankruptcy Procedure provides
that a Bankruptcy Court may allow an “interested entity” to
intervene generally or in a specific matter “for cause shown.”
The rule provides a nmechanism for an entity that is not
technically a party in interest to participate in a contested
matter if such participation is necessary to protect that
entity’'s interests. Sout hern Blvd., Inc., v. Mrtin Paint
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Stores (In re Martin Paint Stores), 207 B.R 57, 62 (Bankr.
S.D.N.Y. 1997); In re Lynott, 193 B.R 882, 886 (Bankr. E.D.
Wsc. 1996). The requisite cause may include protection of an
econom c interest. Hasso v. Mdzsgai (In re La Sierra Financial
Services, Inc.), 290 B.R 718, 728 (B.A.P. 9th Cir. 2002);
Lynott, 193 B.R at 886. The factors a court should consider
under Rul e 2018(a)

i nclude whether intervention would result in undue
delay or prejudice, and whether the proposed
intervenor's interests are adequately represented by
a party already present in the case.

Sout hern Blvd., 207 B.R at 62 (cites therein); see Lynott, 193
B.R at 886.

As di scussed above regarding the application of Rule 24, an
intervention by Anerican Prairie at this time woul d necessitate
a delay in the scheduled trial and evidentiary hearings and t hus

a delay in Trustee Lovald s paynment of clains. Mor e
i nportantly, however, the Court is satisfiedthat Trustee Lovald
wll ‘insure that Tri-State Financial’s construction claim

agai nst the bankruptcy estate is paid only in an appropriate
ampunt and only in an appropriate priority as it relates to
ot her cl ai ns. Accordingly, Anmerican Prairie’'s notion to
intervene regarding Tri-State Financial’s adm nistrative expense
request and Trustee Lovald' s objection to Tri-State Financial’s
proof of claimw |l also be denied.

Appropriate orders will be entered in the main case and
adversary proceedi ng.

Sincerely,
/sl lrvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

| NH: sh
CC. <case file (docket original and serve parties in interest)

adversary file (docket second original and serve parties in
i nterest)



